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It happens frequently that investors invest in the host countries in the forms of 
investment agreements. In recent years, investment disputes arising out of investment 
agreements are growing in number. The developed country have tried to protect 
investment agreements by means of investment treaties and referred the disputes to 
international investment tribunals according to BIT dispute resolution clauses, 
elevating a breach of a contract up to the level of international dispute resolution. 
However, under the domestic forum selection clause, disputes arising in the context of 
contract are to be taken to national courts or tribunals. Not surprising, the host 
developing country have argued that clauses of this kind derived the international 
investment tribunals of their jurisdiction and were meant to restrict the investors to 
local remedy. We can say that the jurisdiction of international investment tribunals 
over claims based on breaches of contract is open to question, as well as the effect of 
the exclusive jurisdiction clause in the investment agreement. 
This article consists of five chapters, besides the introduction and the conclusion. 
Chapter I first summarizes the international investment dispute’s categories and 
resolution, and then discusses the relationship between contract claims and treaty 
claims in the international investment arbitration. 
Chapter II analyses the arbitration cases in which the exclusive jurisdiction 
clause in the investment agreement divest the international investment tribunals of 
their jurisdiction, and then extends to whether the exclusive forum selection clause 
constitutes a waiver of the investor and whether the investor can expressly waive its 
right in the investment agreement to file all claims against the host country.  
Chapter III analyses the international investment tribunal's jurisdiction on 
contract claims when a breach of a contract amounts to a breach of a treaty, and then 
points out the criteria of the burden of proof by the investor to prove the treaty claims. 
Chapter IV analyses the international investment tribunal's jurisdiction on 
contract claims when invoking umbrella clause. First it discusses the impact of 
different reading of umbrella clause on the tribunal's jurisdiction, and then discusses 
whether umbrella clause can exclude the application of the investment agreement. 
Chapter V analyses the international investment tribunal's jurisdiction on contract 
claims in other situations. First it discusses the fork-in-the-road clause and the 
















most-favored-nation clause.   
 




























缩略语表 Abbreviations  
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International Center for Settlement of Investment Disputes 
解决投资争端国际中心 
UNCITRAL 
United Nations Commission on International Trade Law 
联合国国际贸易法委员会 
NAFTA 
North American Free Trade Agreement 
北美自由贸易协定 
ECT 
Energy Chapter Treaty 
欧洲能源宪章条约 
BIT 
Bilateral Investment Treaty 
双边投资条约 
FTA 
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（Framework Agreement on the ASEAN Investment Area）中规定的争端解决方式
也包括国际投资仲裁。近年来，在自由贸易协定（FTAs）中一般设有专章规定
                                                        
① Jeswald W. Salacuse. BIT by BIT: The Growth of Bilateral Investment Treaties and Their Impact on Foreign 




























国内法院或仲裁庭具有排他性管辖权。③如在 Vivendi 案中，阿根廷的 Tucumán
省政府与投资者签订的用水和污水处理的特许权协议第 16.4 条规定:“有关协议
条款的解释或适用的争议,Tucumán 省行政争议法庭拥有排他性管辖权”。④在








                                                        
① 石慧：《投资条约仲裁机制的批判与重构》，法律出版社 2008 年出版，第 24 页。 
② 陈安主编，蔡从燕副主编：《国际投资法的新发展与中国双边投资条约的新实践》，复旦大学出版社 2007
年，第 298-299 页。 
③ Matthew Wendlandt. Comment: SGS v. Philippines and the Role of ICSID Tribunals in Investor-State Contract 
Disputes[J]. (2008)43 Texas International Law Journal 523. note 11.  
④ Compañiá de Aguas del Aconquija S.A. and Vivendi Universal v. Argentine Republic, ICSID Case No. 
ARB/97/3, Award, 21 November 2000, Award part. A, pp.1-3. 
⑤ SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, 
Jurisdiction, 6 August 2003, paras. 15, 157. 
⑥ Christoph Schreuer. Cavlo's Grandchildren: The Return of Local Remedies in Investment Arbitration, The Law 
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